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Opi ni on by Rogers, Adm nistrative Trademark Judge:

Lisa Pinkett [applicant] has filed an application to
register the mark LIL' TIGER for a wide variety of goods in
four different classes, as follows:

Records, cassette tapes, video tapes, conpact

di scs, video discs, |aser discs and conputer
software, all featuring educational and adventure
themes for children; tape players, record players,
conpact disc players, video disc players, in Cass
9;

Stationery featuring educational and adventure
themes for children, in Cass 16;
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C ot hing, nanely, shirts, pants, t-shirts, sweat
shirts, sweatpants, sweaters, dresses, hats,
coats, jackets, caps, rain coats, belts, mttens,
gl oves, shoes, sneakers, boots, slippers, sandals,
ni ght gowns, robes, paj amas, sleep wear, underwear,
socks, and swi mmear, in Cass 25; and

Toys, nanely, board ganmes, toy banks, puzzles,
squirt guns, toy phones, flying discs, skates,
dol | houses, make-up kits, toy vehicles, building
bl ocks in the formof geonetric shapes, toy

jewel ry, swing sets and gymastic apparatus, sand
boxes, toy swi nm ng pools, toy wagons and toy
wheel barrows, in C ass 28.

The application is based on applicant's statenent that
she has a bona fide intention to use the mark in commerce on

or in connection with each of these goods.?

The Pl eadi ngs

Hasbro, Inc. [opposer] has opposed registration of the
mark for any of the identified goods in each of the four
classes. In its notice of opposition, opposer asserts that
it "is the owner of the distinctive TIGER tradenark,
Regi stration No. 1,696,222, which was registered on the
Principal Register on June 23, 1992 in International C ass
28 for 'toys; nanely, dolls; board ganes; electronic ganes;
battery operated, portable hand-held games with LCD
adapters; table-top games; toys with synthetic speech

capabilities; [and] educational ganes. Qpposer al so

! Opposer, in the notice of opposition (] 3), appears to

acknow edge use by applicant of her mark as of January 1, 1997,
but the application was never anended to assert this or any date
of use and it is clear fromthe record there has been no use.
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asserts ownership of a dozen other tradenmarks that include
the term"Tiger"; that the filing date for each of the
applications that resulted in issuance of these
registrations is prior to the filing date of applicant's
application; that opposer has been using Tl GER and
vari ations thereof continuously since Septenber 25, 1979;
t hat opposer has sold a great nunber of toys and ganes under
its TIGER marks and extensively advertises its products;
that the goods on which applicant intends to use her LIL'
TIGER mark "are the sanme or substantially simlar to" goods
opposer sells under its TIGER marks; that clothing and
stationery are the types of goods for which opposer could
easily license its toy marks; that opposer's and applicant's
goods are both intended "for the children's market" and are
expected to travel in the sane channels of trade; and that
there is a likelihood that consuners will be confused,
m st aken or decei ved about the source or sponsorship of
applicant's goods and wongly conclude that they are
products of or authorized by opposer, all to opposer's
detrinment.

In her answer, applicant admtted opposer's allegation
t hat opposer owns the TICGER trademark, Registration No.
1,696, 222, and that opposer "owns various other
registrations.” Applicant also admtted that she intends

to use her mark for goods recited by opposer in the notice
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of opposition and that sone of these goods are intended for
children. Oherw se, applicant explicitly or effectively
denied the allegations of the notice of opposition.
Applicant included in her answer several paragraphs entitled
affirmati ve defenses; however, these are not true
affirmati ve def enses and anount to nothing nore than

expl anations of why applicant believes there is no

i kel i hood of confusion.

The Record

The record consists of one notice of reliance filed by
each party and a testinony deposition with 11 acconpanyi ng
exhibits filed by opposer (with 10 of the exhibits
i ntroduced during direct testinony elicited by opposer's
counsel and one exhibit introduced during cross
exam nation). Opposer's notice of reliance "introduces into
evi dence copies of ..official records of the Patent and
Trademark O fice,"” specifically, copies of its pleaded
regi strations; applicant's responses to opposer's
interrogatories nunbered 1 and 2 (including al
subsections); and portions of the discovery deposition of

applicant.? Applicant's notice of reliance seeks to

2 The notice of reliance also lists the testinony deposition of
Marc Rosenberg, opposer's w tness, as "other evidence" on which
opposer relies. W note that a party is obligated to file the
transcript of testinony for any witness fromwhomtestinony is
taken, and it is unnecessary for either party to expressly notice
reliance on all or any part of a testinony deposition. See
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i ntroduce records fromthe USPTO trademark el ectronic search
system (TESS) regarding 45 third-party registrations for
marks including the term"Tiger."3

In one section of its brief, opposer sumrmarizes "The
Current Proceedings" and closes its summary with a sentence
requesting that the Board disregard applicant's notice of
reliance as having been untinely filed. Specifically,
opposer notes that applicant's notice was filed nore than a
nonth after the close of applicant's testinony period (i.e.,
during opposer's rebuttal period). Applicant, in her brief,
did not respond to opposer's request, which we grant as
conceded and well taken. See Trademark Rule 2.122(e), 37
CF.R 8§ 2. 122(e), and discussions in TBWMP Sections 704. 02
and 704.07 regarding tine for filing notice of reliance on
official records. Therefore, we have not considered the

third-party registrations in reaching our decision herein.

The Parties
Applicant has not given direct testinony about her
plans for using the LIL' TIGER mark on or in connection with

the goods identified in her application. Nonetheless, by

Trademark Rules 2.123(h) and 2.125, 37 CF. R 88 2.123(h) and
2.125, and TBMP Sections 703.01(1). See also Sports Authority
M chigan Inc. v. PC Authority Inc., 63 USPQ2d 1782, 1786 n. 4
(TTAB 2001).

3 Mpplicant lists 47 registration nunmbers in her notice of
reliance, but the attached copi es of TESS records enconpass only
45 regi strations.
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referring to the excerpts of the discovery deposition of
appl i cant taken by opposer, we neke the foll ow ng findings
of fact regarding applicant's plans. She devel oped the idea
for an animated series featuring various characters,

i ncludi ng one that would be named LIL" TIGER in 1997.

Pi nkett discovery dep. pp. 35, 37. Wile applicant
apparently has consulted with others who mght aid her in
creating the series, researched certain "animtion houses,"
and consulted with others about how she m ght market the
series and col |l ateral nerchandi se, she has never used her
mark. |d. at pp. 13-14, 17-18, 48-49, 57, 59-62. The
products identified in applicant's application generally
woul d be produced by licensees. Id. at p. 88.

Opposer acquired Tiger Electronics, Inc. in 1998, and
its operations have gradually been nerged into opposer's.
Rosenberg testinony dep. p. 5. Tiger Electronics began
operations in 1979, first used its TICGER | ogo covered by
registration no. 1,696,222 in 1979* and has used it
continuously since then, perhaps with sone variations in the
mark over tinme. 1d. at pp. 7, 29. The conpany began in the

hand- hel d el ectronic ganes narket, |ater added "el ectronic

* The registered TIGER logo i s shown below. The registration
i ssued June 23, 1992 and |ists Septenber 25, 1979 as the date of
first use and first use in commerce, of the registered mark.

TIGER L
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| earning toys," plush toys and dolls, robotic and "virtual"
pets and eventually becanme "a full-service toy conpany, "
bef ore being acquired by opposer. 1d. at pp. 7-8. Qpposer,
through its Tiger subsidiary and, subsequently, division,
has nmade toys under |icense fromothers and has |icensed
others to make collateral nerchandise related to sonme of
opposer's nore successful toys and ganes. I1d. at p. 8
(opposer has "made a ot of licensed |earning toys with
conpanies |ike Wrld Book"), and pp. 10-11, 28, 35 and 38-
39. Opposer does not license the registered TIGER | ogo for
use by itself, but the logo is required to be used by any
| i censee that obtains a |icense involving a particul ar toy
fromopposer's line or a character fromone of opposer's
ganes. |d. at p. 43.

During both direct and cross exam nation, opposer's
W t ness was asked to focus on the class by class
identifications listed in applicant's application and to
hi ghlight itens that have been the subject of |icenses
granted by opposer. Anpong the itens said to have been
produced by third parties under |icense from opposer have
been phonograph pl ayers, videotapes, conpact discs, tape
pl ayers and conpact disc players, stationery, shoes,
sneakers, slippers, nightgowns, pajamas and t-shirts.
Rosenberg dep. pp. 34-36 and 56-59. In addition, the

W tness characterized applicant's Cass 28 identification as
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"virtually off a licensing sheet froma master toy |licensing
agreenent. So it would be alnost all of the sane things

that we would | ook at doing."™ 1d. at p. 36.

Argunent s

The essence of opposer's argunment is that it is the
prior user of a TIGER mark, specifically, its registered
TI GER | ogo al ready di scussed herein; that the TI GER brand®
is distinctive and val uabl e; that opposer's other marks
including the term"Tiger" were adopted to capitalize on the
recognition and good will attributable to the | ogo mark;
that the TIGER trademark is inherently strong, because it is
arbitrary in relation to opposer's goods, and the mark is
famous anong consuners of toys and ganes; that the goods
identified in opposer's TIGER |l ogo registration and in
applicant's application overlap and are ot herw se rel at ed;
t hat opposer has |icensed use of its marks on other products
not listed in opposer's registration but which are the sane
as or simlar to various itens listed in applicant's
application; that opposer and applicant will utilize the
sanme channels of trade and nmarket their respective products
to the same classes of consuners; that these common
consuners will not be sophisticated and will often nake

i mpul se purchases; that applicant was aware of opposer's

> W have construed references by opposer to its TIGER trademark
to nean the TIGER | ogo.
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TI GER mar k when she adopted her LIL'" TIGER mark and may have
intended to capitalize on opposer's good will; and that,
after weighing all the evidence, the Board nust find a

| i kel i hood of confusion and sustain the opposition.

In her brief, applicant takes many |iberties and cites
to purported facts that have no support in the record. For
exanpl e, applicant cites to portions of her discovery
deposition that are not in the record® and she discusses
the "existence of various other 'tiger' characters [which]
shoul d prevent Hasbro from expanding its rights to include
all uses of the term'TICER ..." W summarize here only
t hose argunents of applicant properly grounded in the
record.

Applicant admts that "[n]o issue of priority is
presented, since the '"TIGER & DESIGN 10go was registered in
1979 and has been mmintained."’ Brief, p. 5. Nonetheless,

applicant asserts that that mark has distinctive design

® A party generally may not put its own discovery deposition into
the record by notice of reliance. Wen, however, the party's
adversary has put portions of a discovery deposition into the
record, the deposed party may of fer other portions needed to
provi de proper context for the excerpts. See Trademark Rule
2.120(j)(4),37 CF.R & 2.120(j)(4). Here, portions of the

di scovery deposition applicant has cited were not nmade of record
by either party.

" Applicant's erroneous reference to opposer's TIGER | ogo mark
being registered in 1979 nmay have been adopted from opposer's
brief, which also states that the mark was registered in 1979.
The erroneous references by each party to the date of
registration for this mark have no bearing on applicant's
essential adm ssion that the TIGER | ogo registration, whenever it
i ssued, has been nai nt ai ned.
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el enrents and, because it is used always in that form would
be distinguishable fromapplicant's mark. Applicant al so
asserts that opposer's other marks including the term
"Tiger" would be distinguishable fromapplicant's mark
because they all contain a suffix after the term"Tiger" and

applicant's mark contains the prefix "Lil". She ar gues
t hat opposer has presented no evidence of use of TIGER
alone, i.e., wthout either the design elenents of its TICGER
| ogo or without a suffix term

Applicant also argues there is insufficient evidence to
support opposer's claimthat its TIGER mark is fanmous and
that it is nore likely that opposer's sal es success, for its
own or for licensed products, is reflective of recognition
of individual toy or gane nanes rather than of the TIGER
| ogo mark. Wen applicant's series is successful, she
asserts, consuners will then recognize LIL" TIGER branded
products as comng froman entity other than opposer. 1In
any event, applicant asserts, even if opposer's TIGER | ogo
wer e consi dered fanmous, that mark and applicant's mark woul d
be distinguishable. Finally, applicant asserts that opposer
has not shown that its various marks including "Tiger" and a
suffix termconstitute a famly of marks, because there is

no evi dence of pronotion of the marks as a famly.?®

8 Applicant also argues that opposer's suggestion that applicant
does not have a bona fide intent to use the LIL'" TICGER mark is
m splaced. Suffice it to say that opposer has not made rmuch nore

10
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Di scussi on

We agree with applicant that the record does not
support a Section 2(d) claimbased on opposer's assertion
that it owmns a famly of registered "Tiger" marks. There is
no evidence in the record of pronotion of "Tiger" as a
famly nanme and nmere ownership of a multitude of
regi strations that include the sane term does not establish

the existence of a famly of marks. See Col ony Foods, Inc.

v. Sagemark, Ltd., 735 F2d 1336, 222 USPQ 185 (Fed. Cir

1984).

Turning to the individual registrations, we begin by
noting that opposer has failed to put into the record copies
of its pleaded registrations prepared by the USPTO and which
show current status and title. The copies attached to
opposer's notice of opposition do not show current status
and title, nor do the copies submtted with opposer's notice
of reliance.

The notice of reliance refers to the registrations as
copies of "official records"” not "status and title" copies
prepared by the USPTO To be sure, "plain" copies of third-

party registrations qualify as copies of "official records”

than an off-hand reference to such possibility and we have not
considered this a true claimby opposer in this case. It was not
a claimpleaded in the notice of opposition and opposer has not
established that it was tried by express or inplied consent of
the parti es.

11
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and may be submitted under a notice of reliance. See, for
exanpl e, TBMP Section 704.03(b)(1)(B). Wen, however, a
party is utilizing a notice of reliance to put into the
record registrations that it ows, it nust put in copies
prepared by the USPTO showi ng current status and title
information regarding the registrations, if the party is to
rely on the benefits provided by the Trademark Act that
inure to the owner of a registered mark. See Trademark Rul e
2.122(d)(2), 37 CF.R 8§ 2.122(d)(2), and TBWMP Secti on
704.03(b)(1)(A). Wile inits brief opposer refers to the
copies submtted with its notice of reliance as "status
copies,"” nerely calling them such does not change them from
pl ain copies into copies showing current status and title.

Copi es of opposer's registrations were introduced as
exhibits to the testinony deposition of its witness, but the
w tness did not testify as to current status and title. In
fact, when asked on cross exam nati on whet her opposer now
owned the registrations originally obtained by Tiger
El ectronics, Inc., the witness testified "[t]hat would be a
question better answered by the | awers..." Rosenberg dep.
p. 41.

Not wi t hst andi ng opposer's failure to make its pl eaded
registrations of record with its notice of opposition, or
during its testinony period by appropriate testinony or by

notice of reliance, applicant has essentially acknow edged

12
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opposer's ownership of, and the current validity of, the
TIGER |l ogo registration (Reg. no. 1,696,222). In its answer
to the notice of opposition, applicant admtted opposer's
ownership of this registration. Answer, § 1. Further, in
its brief, applicant treats the registration as if it has
been properly maintained and put into the record. Brief, p.
5 (see supra, notes 5 and 7). Thus, we consider this

regi stration properly before us. See discussion in TBW
Section 704.03(b)(1)(A). On the other hand, we do not find
applicant to have admtted both opposer's ownership of, and

t he mai ntenance of, opposer's other pleaded registrations.®

° W note that applicant's answer admits opposer owns certain
other registrations, and nmakes the adm ssion in response to that
paragraph fromthe notice of opposition that |ists opposer's

pl eaded registrations in which "Tiger" is part of the registered
mark. I n addition, applicant al so di scusses opposer's other
marks in ternms of applicant's mark being distinguishable from
mar ks of opposer that include the term"Tiger" and anot her
suffix. On the other hand, applicant does not discuss the other
marks individually and it is not clear whether she is discussing
mar ks she considers to be registered and valid or marks that
opposer nerely clains to use in addition to its TIGER logo. In
short, while it is absolutely clear that applicant has adm tted
the validity of the TIGER | ogo registration, and that it is owned
by opposer, we do not view applicant as having clearly treated
opposer's other pleaded registrations as properly of record, so
as to obviate the need for opposer to properly put theminto the
record.

W note, however, that even if we had considered these other
registrations to be properly of record, it would not change our
finding that opposer has not established the existence of a
famly of marks. Nor would they change our decision, explained
herein, to sustain the opposition as to two classes but to
dismss it as to the other two classes in applicant's
application. This is because all but one of the additional
registrations are for marks for electronic toys, ganes or
learning aids in Class 28, and the other one is for conputer gane
prograns and manuals sold as a unit in Cass 9. Thus, these
regi strations would only provide additional support for our
decision to sustain the opposition as to O asses 9 and 28 but

13
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The focus of our discussionis nowlimted to the
question whether there is a |likelihood of confusion between
opposer's registered TIGER | ogo mark and applicant's LIL'

TI GER mark. We anal yze the issue of |ikelihood of confusion
using the factors that were articulated in the case of Inre

E. |. du Pont de Nemoburs & Co., 476 F.2d 1357, 1361, 177

USPQ 563, 567 (CCPA 1973). See also Recot, Inc. v. Becton,

214 F.3d 1322, 54 USPQ2d 1894, 1896 (Fed. Cir. 2000).
“The |i kel ihood of confusion anal ysis considers al
DuPont factors for which there is evidence of record but

‘“may focus ... on dispositive factors.’”” Hew ett-Packard

Co. v. Packard Press Inc., 281 F.3d 1261, 62 USP@Rd 1001,

1003 (Fed. G r. 2002) (citations omtted).

In many cases, two key, although not exclusive,
considerations are the simlarities of the marks and the
simlarities of the goods and services. See, e.g.,

Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976) (“The fundanental inquiry
mandat ed by Section 2(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods
[and services] and differences in the marks”).

The simlarity or dissimlarity of the marks is

assessed by conparing the marks as to appearance, sound,

woul d not alter our decision to dismss the opposition as to
O asses 16 and 25.

14
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connotation and commercial inpression. Herbko International

Inc. v. Kappa Books Inc., 308 F.3d 1156, 64 USPQR2d 1375,

1380 (Fed. G r. 2002). Moreover, it is well-settled that
mar ks, when conpared, nust be considered in their
entireties, not sinply to determ ne what points they have in

comon or in which they may differ. G ant Food, Inc. v.

Nati on’s Foodservice, Inc., 710 F.2d 1565, 218 USPQ 390, 395

(Fed. Cir. 1983). Nonetheless, “there is nothing inproper
in stating that, for rational reasons, nore or |ess weight
has been given to a particular feature of a mark, provided
the ultimte conclusion rests on consideration of the marks

intheir entireties.” In re National Data Corp., 732 F.2d

1056, 224 USPQ 749, 751 (Fed. Gr. 1985).

Appl i cant has applied to register her LIL" TIGER mark
in typed form which neans it could be displayed, when used,
in any formof lettering. Thus, in conparing applicant's
and opposer's marks in terns of appearance, we nust consider
all reasonable forns of display for applicant's mark. See

Phillips Petroleum Co. v. C. J. Wbb, Inc., 442 F. 2d 1376,

170 USPQ 35 (CCPA 1971) and Jockey International Inc. v.

Mal l ory & Church Corp., 25 USP@@d 1233 (TTAB 1992). It

woul d be entirely reasonable for applicant to use a type
font simlar to that enployed by opposer in its TlIGER | 0ogo,
t hough it would not be reasonable for us to assune that

applicant would al so present her mark with a tiger eyes and

15
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tail design. The TIGER logo and LIL" TICGER, presented in
simlar fonts, would be visually simlar to consuners, sone
of whom m ght not notice the subtle design elenents in
opposer's mark. W do not find the presence in applicant's
mark of LIL' to be a ready neans of distinguishing the

mar ks, for in both opposer's denonstrated nethods of use and
in applicant's projected nethod of use, TIGER would be the
dom nant el enent of each mark.

Simlarly, when the marks are articul ated, the design
el ements in opposer's mark would be irrel evant and the
dimnutive LIL" in applicant's mark woul d not be stressed as
much as would the term TIGER. Mre inportantly, the marks
woul d have the identical connotations of the mammal called a
"tiger." The focus of applicant's mark is the word TI GER
LIL" nerely is an adjective indicating the size of the
tiger.

W find that the overall comrercial inpressions of the
marks is very simlar, particularly in view of the fallible
menori es of consumers, who retain general inpressions of
mar ks and cannot be presuned to have the | uxury of being
able to conpare applicant's and opposer's marks side-by-

side. Wiss Associates Inc. v. HRL Associates Inc., 902

F.2d 1546, 14 USPQ2d 1840 (Fed. G r. 1990), and Spoons

Restaurants Inc. v. Mirrison Inc., 23 USPQRd 1735, 1741

(TTAB 1991), aff’d. No. 92-1086 (Fed. Gir. June 5, 1992).

16
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In terns of the simlarity or rel atedness of the
i nvol ved goods, channels of trade and cl asses of consuners,
we note that applicant's identification of goods is not
restricted in any way. Likew se, there is no restriction in
the identification of goods in opposer's TlICGER | ogo
registration. Accordingly, we nust consider that
applicant's and opposer's goods can be sold in all customary
channels of trade and to all possible consuners for the

identified goods. Octocom Systens, Inc. v. Houston

Conmputers Services Inc., 918 F.2d 937, 16 USPQRd 1783, 1787

(Fed. Cir. 1990) (“The authority is legion that the question
of registrability of an applicant’s mark nust be deci ded on
the basis of the identification of goods set forth in the
application regardl ess of what the record may reveal as to
the particular nature of an applicant’s goods, the
particul ar channels of trade or the class of purchasers to
whi ch the sales of goods are directed”). To the extent that
t he goods overlap or are closely related, they would, then,
be expected to travel in the sane channels of trade and to

t he same cl asses of consuners.

Bot h applicant and opposer identify goods in Cl ass 28.
Specifically, opposer's registration, in Cass 28 al one,
covers dolls, while applicant's Class 28 identification
i ncl udes dol | houses; and both opposer and applicant |ist

board ganmes anongst their Cass 28 products. [In addition,

17
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applicant identifies "toy phones" anong its C ass 28
products and we find these within the natural zone of
expansi on for opposer's mark, which is registered and used
for electronic toys. |In fact, exhibit one to the Rosenberg
deposition shows various children's phones anbng opposer's

1999 TI GER product line. See Mason Engi neering & Desi gni ng

Corp. v. Mateson Chem cal Corp., 225 USPQ 956, 962 (TTAB

1985) (First user of a mark in connection with particul ar
goods possesses superior rights "as agai nst subsequent users
of the sane or simlar mark for any goods or services which
purchasers m ght reasonably expect to emanate fromit in the
nor mal expansion of its business under the mark").

G ven opposer's historical focus on hand-held
el ectronic toys and ganes, we also find sone of the itens
listed in applicant's Cass 9 identification to be within
the natural zone of expansion of opposer's use of its mark.
For exanple, we consider tape players and conpact disc
pl ayers within opposer's natural zone of expansion and, in
fact, a tape recorder and player is featured in opposer's
1999 catal og of TIGER products.

In contrast, we do not find the Class 16 stationery and
the Cass 25 clothing itenms to be within opposer's natural
zone of expansion. \Wile opposer's witness has testified
about licensing of its FURBY character in conjunction with

such products, the testinony is sonewhat vague and general.

18
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The wi tness does not testify when |Iicensing woul d have been
done or provide the nanmes of |licensees, and the testinony is
not supported by any corroborating evidence of show ng
actual |icensed products and how they m ght display the
TI GER mark, as opposed to the FURBY character nmark.
Finally, we contrast the testinony with opposer's notice of
opposition, which states that opposer "is not currently
using the TIGER mark in a trademark sense on clothing or
stationery.." Notice of opposition, T 7.

The fame of a plaintiff's mark, when fanme is shown in
the record, is never an uninportant factor, for a fanous

mar Kk deserves a broad scope of protection. Kenner Parker

Toys, Inc. v. Rose Art Industries, Inc., 963 F.2d 350, 22

USPQ2d 1453 (Fed. Cir. 1992); The Nasdaqg Stock Market, Inc.

v. Antartica, SR L., 69 USPQRd 1718 (TTAB 2003). In this

case, however, evidence of the fanme of opposer's TlICGER | ogo
is extrenely limted. |In essence, it consists of the self-
serving testinony of opposer's witness and a curt sumary,
assertedly prepared from opposer's business records, of
gross sales figures and adverti sing/ pronotion/ marketing
expenditures from 1998 to 2001. Rosenberg dep. exh. 7. The
figures are very substantial, but entirely devoid of

context. W have no way of know ng whether, for exanple,
the advertising and pronotion dollars were spent on ads

touting individual products, i.e., individual toys and

19
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ganes, under their own product nmarks, or were spent on ads
touting opposer's TICGER | ogo house mark. Nor do we know t he
relative percentage of these expenditures spent for print
ads, television, radio, internet advertising or any other
formof pronotion. Further, we do not have a single
adverti senent or piece of pronotional material that a
consumer would be likely to see.'® Finally, we note that
both the sales and advertising figures have declined
significantly during the four-year period covered by
opposer's exhibit. W are not persuaded by this scant

evi dence, devoid of context, that opposer's TIGER | ogo has
attained the status of a fanous mark.

Even t hough we do not consi der opposer's TIGER | ogo
mark to be fanous, for purposes of our |ikelihood of
confusion analysis, we find that the balance of the DuPont
factors tips in favor of finding a |ikelihood of confusion,
inregard to applicant's Cass 9 and C ass 28 goods. On the
ot her hand, the record created by opposer does not persuade
us that there would be a likelihood of confusion if
applicant were to use her mark for the identified O ass 16

and C ass 25 goods.

0 Exhibits 1 and 2 to the Rosenberg deposition, catal ogs show ng
TI GER brand products, are "basically a selling tool for all of
our sal esnen," according to the witness, not catal ogs for
consuners.
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Opposition No. 91123661

Deci si on: The opposition brought under Section 2(d) of
the Trademark Act is dismssed as to Casses 16 and 25 of
the invol ved application, but is sustained as to C asses 9

and 28.
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